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This matter comes before ne at this tine to consider the
Respondents’ Modtion for Summary Judgnent.

Backagr ound

On Decenber 12, 1995, David M H gh filed a conpl ai nt agai nst
Lockheed Martin Energy Systens, Inc., Lockheed Martin Corporation,
Cak Ridge Operations Ofice, and the U S. Departnent of Energy,
al I eging viol ati ons under the Energy Reorgani zation Act, 42 U S. C
8§ 5851; the Cean Air Act, 42 U.S.C. 8 7622; the Toxic Substances
Control Act, 15 U S. C 8§ 2622; the Conprehensive Environnment
Response, Conpensation and Liability Act, 42 U S. C § 9610; the
Solid Waste Di sposal Act, 42 U S.C. § 6971; and, the Safe Drinking
Water Act, 42 U S.C. § 6971.

Lockheed Martin Energy Systens, Inc., is a contractor of the
Depart ment of Energy and nmanages Departnent of Energy facilities in
Cak Ri dge, Tennessee. As one of its functions, Lockheed Martin
Energy Systens, Inc., provides security services at the Oak Ri dge
facility. Conplainant David H gh (“H gh”) is enployed by Lockheed
Martin Energy Systens, Inc., as a Physical Training Coordi nator and
is responsi ble for supervising the physical training of security
guards at the OGak Ridge facility. Lockheed Martin Energy Systens,
Inc., is a wholly-owned subsidiary of Lockheed Martin Corporation.

In 1992, High began conplaining that some guards were not
fully participating in the exercise programrequired by the U S



Department of Energy regulations and that their acceptance of pay
under these circunstances constituted waste, fraud, and abuse of
taxpayer funds. Pursuant to 29 CF.R 8§ 24.3 (1995), Hgh filed a
conpl aint of discrimnationwth the Departnment of Labor’s Wage and
Hour Division on Decenber 11, 1995. High asserted that his
comments regarding the exercise program constituted protected
activity wunder both the environnmental acts and the Energy
Reor gani zati on Act, and that Lockheed Martin Energy Systens, Inc.,
Lockheed Martin Corporation, and the U S. Departnent of Energy
illegally retaliated against himfor engaging in such activity by
gi vi ng hi madverse performance apprai sals and unequal pay, denying
hi m pronotions, and | abeling hima troubl emaker.

The Wage and Hour Division investigated H gh’s conpl aint and
concluded that it had no nerit. Hi gh then requested review of that
determnation and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing.?

The case was assigned to the undersigned Adm nistrative Law
Judge. A Prehearing Order was i ssued and noti ons and argunent were
filed by the parties. The Respondents filed a Motion to Dism ss on
July 9, 1997. After consideration of the argunents of the parties,
a Recommended Decision and Oder of D smssal was issued on
January 29, 1998, in which |I recommended that the conplaint be
dism ssed as to all Respondents. On appeal by the Conpl ai nant, the
Adm ni strative Review Board i ssued a Deci si on and Order of Remand,
dated March 13, 2001. 1In its Decision, the Adm nistrative Review
Board dism ssed all aspects of the conplaint against Respondents
Departnent of Energy and the Oak Ridge Operations Ofice, whether
filed under the environnental acts or the Energy Reorganization
Act. As to the case agai nst Lockheed Martin Energy Systens, Inc.,
and Lockheed Martin Corporation, the Board di sm ssed those aspects
of the conplaint based upon alleged discrimnation under the
environnental acts; however, it remanded Hi gh's claim against
Lockheed Martin Energy Systens, 1Inc., and Lockheed Martin
Cor porati on under the Energy Reorgani zation Act.

The Administrative Review Board stated at page 7 of its
Deci si on and Order that:

High did not allege in his conplaint that he ever
conplained to any of the Respondents that he believed
security guards were violating 10 CF. R 8§ 1046.12.
However, he did all ege that the guards were pretending to
exerci se when they were in fact not doing so, and were
signing in as attending physical fitness training that

! The above three paragraphs are taken fromthe background

as recited by the Admnistrative Review Board in its Decision and
O der.
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they did not attend. Wiile we viewthis as a very cl ose
call, we conclude that these allegations are sufficient
to survive a notion to dism ss under the very charitable
standard applicable to 12(b)(6) notions.

Fol | ow ng the Deci sion and Order of Renmand, several pleadings
were received fromboth parties. By Notice dated April 9, 2001,
the parties were advised that no action could be taken because the
admnistrative file had not vyet been received from the
Adm ni strative Review Board. The parties were told that no further
nmotions, pleadings, or requests were to be filed until the
admnistrative file had been received. In an attenpt to | ocate the
record, several telephone calls were made to personnel at the
Adm ni strative ReviewBoard and to the O fice of Adm nistrative Law
Judges in Washington, D.C. According to the Adm nistrative Review
Board, the formal file was sent by nessenger to the Ofice of
Adm ni strative Law Judges on April 17, 2001. According to the
Ofice of Adm nistrative Law Judges, the file was never received.
On Septenber 6, 2001, the parties were notified that the formal
file was apparently |ost.

The parties were instructed to confer and notify this Ofice
how t hey wi shed to proceed. By |letter dated Novenber 22, 2001, the
Compl ai nant filed a request that this case be consolidated with a
case pending before Adm nistrative Law Judge Gerald M Tierney.
That request was deni ed. In order to reconstruct the file, an
Order was issued on Decenber 12, 2001, directing the parties to
file, by Decenber 28, 2001, a true and accurate index of all
pl eadings filed in this case. The parties were instructed to
review the index of pleadings filed by the adverse party, and to
file a statenent, on or before January 7, 2002, that they either
agreed or disagreed that it was an accurate listing of all
pl eadi ngs. Respondents filed an | ndex of Pl eadi ngs on Decenber 26,
2001. The Conpl ainant did not file an index of pleadings. High
filed a request on Decenber 20, 2001, that this Court: (1) vacate
or alter the Court’s Decenber 28, 2001 deadline for the parties to
stipulate to the contents of the admnistrative record; and,
(2) rule on his Mrch 20, 2001 and WMarch 31, 2001 discovery
nmotions. By Order dated February 14, 2002, it was noted that the
Complainant’s nmotion was not in conpliance wth the Court’s
April 9, 2001 Order directing the parties to cease filing notions,
pl eadi ngs, and requests until the receipt of the formal file.

On February 14, 2002, a Show Cause Order was issued which
provided that the Index of Pleadings filed by the Respondents on
January 10, 2002, woul d be adopted as the Index of Pleadings for
the official file unless the Conpl ainant show cause on or before
February 25, 2002, that it was not conplete and accurate. The
Conpl ai nant did not respond to the Show Cause Order and the | ndex
of Pleadings filed by the Respondents was determ ned to be conpl ete
and accur at e.



By Order dated March 8, 2002, the parties were directed to
confer and file a conplete copy of the pleadings (as listed in the
| ndex of Pl eadings) on or before April 5, 2002. In the event that
the parties could not agree, they were given until April 26, 2002
toindividually file a copy of the pleadings. The Conplainant did

not file a response to the Oder. On April 16, 2002, the
Respondents filed a copy of the pleadings nunbered from1 through
89. Inits letter of transmttal, Respondents’ attorney wote,

On April 3, 2002, we sent Conplainant’s counsel,
Edward R Slavin, Jr., the sane docunents and i ndex and
asked himto submt any objections by April 8, 2002. W
have received no response from M. Slavin. Therefore,
pursuant to your March 8, 2002 order, we submt these as
the reconstructed record.

By Order dated April 26, 2002, the Index of Pleadings and copy of
the pleadings submtted by the Respondents were accepted as the
official record of all docunents filed and received through
January 8, 2002. By the sane Order, the record was opened for the
filing of a proposed scheduling order, notions, and pl eadi ngs and
the parties were directed to file a statenent of the issues to be
decided. Neither party responded. On June 7, 2002, a Notice of
Hearing and Prehearing Order was i ssued scheduling the hearing for
Novenber 6, 2002. The Order al so schedul ed dates for conpl etion of
di scovery and for the filing of a pre-trial subm ssion. The
Respondents filed a Mtion to Reschedule the Hearing. By Order
dated August 1, 2002, the hearing was rescheduled to commence on
Decenber 10, 2002.

On July 26, 2002, the Respondents filed a Mdtion for Summary
Judgnent and Menorandum in Support of the Motion. On August 1,
2002, the Conplainant filed a Mdtion to Strike and Stay Summary
Judgnent Mdtion by Lockheed Martin Energy Systenms, Inc. On
August 1, 2002, the Respondents filed a Response to Conpl ai nant’s
Motion to Strike and Stay Summary Judgnent Motion. A Show Cause
Order was issued on August 15, 2002, directing the Conplainant to
show cause, in witing, on or before Septenber 9, 2002, why the
Respondent’ s Motion for Summary Judgnment shoul d not be granted. On
Septenber 9, 2002, the Conplainant filed a Mdtion to Enlarge Tine
to Respond to Show Cause O der. The Conplainant’s Mtion was
granted, and he was ordered to conply with the Order on or before
Sept enber 30, 2002. On Cctober 7, 2002, the Conplainant filed a
Motion to Enlarge Tinme to Respond to Show Cause Order in which he
stated that trial work, as well as a | ack of responsive docunents
to the Conplainant’s Septenber 4, 1996 discovery requests, has
prevented work on a response to the Respondents’ Motion for Summary
Judgnent. The Conpl ai nant stated that he was awaiting rulings on
his March 20, 2001 and April 8, 2001 Mtions to Conpel and for
Protective Order. No further response to the Mdtion for Summary
Judgnent or to the Show Cause Order was received. On Novenber 20,
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2002, an Order was i ssued cancelling the Decenber 10, 2002, hearing
pending a ruling on the Respondents’ Mdtion for Summary Judgnent.

March 20, 2001 and April 8, 2001 Di scovery Mbtions

In his October 7, 2002 Motion to Enlarge Tinme to Respond to
Show Cause Order, the Conplai nant wrote:

M. Hgh awaits a ruling on his March 20, 2001 and
April 8, 2001 Motions to Conpel and for Protective Order.
Respondents have an affirmative duty to ‘engage in the
di scovery process with an attitude of cooperation wth an
end toward clarifying the issues and expediting the
hearing,’ and a duty not to engage in ‘dilatory, evasive
or stalling tactics . . . ' (Cases cited) . . .
Furthernmore, 29 C.F.R 8 18.40 requires full discovery
before summary judgnent nmay be considered. Si nce
Respondents still try to avoid discovery, sunmary
judgnent should not be entered for them 29 CF.R
§ 18.40(d) provides that “[t]he adm nistrative | aw judge
may deny the notion whenever the noving party denies
access to information by nmeans of discovery to a party
opposing the notion.” (M. High's Motionto Enlarge Tine
to Respond to Show Cause Order, pp. 1-2).

The March 20, 2001 notion referred to by the Conplainant is
Conmpl ainant’s Motion to Correct and Anend D&O List of Counsel and
Service Sheet, in which no discovery requests were made. As there
were no discovery requests made in his March 20, 2001 notion, |
w Il not address it further.

On April 8, 2001, the Conplainant filed a Mtion to Conpel
answers to the Septenber 1996 discovery. Lockheed Martin Energy
Systenms, Inc., and Lockheed Martin Corporation responded to the
Conpl ai nant’ s di scovery requests on Decenber 30, 1996, and obj ected
to various questions at that tinme (DX 22). On February 21, 1997,
Lockheed Martin Energy Systens, Inc., filed a Mdtion for Protective
Order (DX 25). A Show Cause Order was issued on June 19, 1997,
stating that it appeared that the Conpl ai nant had not nmade a prim
facie case. The Order directed H gh to show cause on or before
July 9, 1997, why his conplaint should not be dismssed as to all
parties due to his failure to state a claimon which relief could
be granted. Lockheed Martin Energy Systens, Inc., and Lockheed
Martin Corporation filed a Mtion to Dismss on July 9, 1997
(DX 31). The Conpl ai nant responded to the Show Cause Order on
August 7, 1997 (DX 36). Lockheed Martin Energy Systens, Inc.,
filed a Reply Brief on August 26, 1997 (DX 38). Fol | owi ng
consideration of the argunents of the parties, a Recommended
Deci sion and Order of Dismssal was issued on January 29, 1998
(DX 39). Regarding the Conplainant’s April 8, 2001, Mdtion to
Conpel answers to the discovery filed in Septenber 1996, | find
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that the Conplainant’s Septenber 4, 1996 di scovery requests were
rendered noot by the January 29, 1998 Recommended Deci sion and
Order of Dismssal. Follow ng remand by the Adm nistrative Review
Board, the parties were notified by Order dated April 26, 2002,
that the record was open for the subm ssion of discovery. A Notice
of Hearing and Prehearing Order was i ssued on June 7, 2002, setting
a di scovery deadl i ne of Septenber 27, 2002. The Conpl ai nant fail ed
to submt any discovery requests when given the opportunity to do
so.

Adm ni strative Law Judges have wi de discretion to limt the
scope of discovery and will be reversed only when such evidentiary
rulings are arbitrary or an abuse of discretion. Hasan v. Burns &
Roe Enters., Inc., ARB No. 00-080, ALJ No. 2000-ERA-6, slip op. at
4 (ARB Jan. 30, 2001).2 It is appropriate for an Administrative
Law Judge to suspend discovery pending a decision on a notion
potentially dispositive of the case. Plum ee v. Corporate Express
Delivery Systens, Inc., ARB No. 99-052, ALJ No. 98-TSC-9, at 2 (ARB
June 8, 2001); Rockefeller v. Carlsbad Area Ofice, US. Dep't of
Energy, ARB Nos. 99-002, 99-063, 99-067, 99-068, ALJ Nos. 98- CAA-
10, 98-CAA-11, 99-CAA-1, 99-CAA-4, 99-CAA-6, slip op. at 18 (ARB
Cct. 31, 2000). Further, summary judgnent is appropriate even
where the party opposing summary judgnent has been denied
di scovery. See Hasan v. Burns & Roe Enters., Inc., ARB No. 00-080,
ALJ No. 2000-ERA-6, slip op. at 4 (ARB Jan. 30, 2001). Denial of
di scovery bars summary judgnent only where the discovered
information is “central to [the conplainant’s] claim” See id.
The information which is the subject of the discovery request is
not central to the Conplainant’s claim Additionally, 8§ 18.40(d)
is discretionary, not mandatory.

For the above reasons, Conplainant’s 1996 di scovery requests
do not bar summary judgnent.

Mbti on For Sunmary Judgnent

In ruling on a notion for summary judgnent, the Judge is
required to draw all factual inferences in favor of, and take al
factual assertions in the light nost favorable to, the party
opposing the notion. Hasan v. Burns & Roe Enterprises, Inc., ARB
No. 00-080, ALJ No. 2000-ERA-6 (ARB Jan. 30, 2001), citing, Troy
Chemcal Corp. v. Teansters Union Local No. 408, 37 F.3d 123
(3d CGr. 1994). However, to defeat a notion for sunmmary judgnent,

2 The Adm nistrative Law Judge’s discretion to entertain a
nmotion for summary judgnment, even where discovery is pending, is
noted in 29 CF.R 8 18.40(d), which states that the Adm nistrative
Law Judge may deny a summary judgnment notion when the noving party
denies access to information by neans of discovery to a party
opposi ng the notion.
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t he nonnoving party nust still establish that there is a genuine
i ssue of material fact and nust do so t hrough sonme neans ot her than
mere specul ation or conjecture. See id. The Suprene Court has
held that a summary judgnent notion,

. requi res the nonnoving party to go beyond the
pl eadings and by her own affidavits, or by the
‘depositions, answers to i nterrogatories, and adm ssi ons
on file,’ designate that there is a genuine issue for
trial.

Celotex Corp. v. Catrett, 477 U S. 317 (1986).

A nmotion for sunmmary decision in a case brought under the
Energy Reorganization Act is governed by 29 CF.R § 18.40 and
18.41. See, e.q., Kesterson v. Y-12 Nucl ear Wapons Plant, et al.,
95- CAA-12, (ARB Apr. 8, 1997); Trieber v. Tennessee Valley
Aut hority, et al., Case No. 87-ERA-25, Sec. Dec. and Ord., Sept. 9,
1993, slip op. at 7-8. Twenty-nine C.F.R 8 18.41 states:

(a) No genuine issue of material fact. (1) Were no
genui ne issue of a material fact is found to have been
rai sed, the adm nistrative | awjudge may i ssue a deci si on
to becone final as provided by the statute or regul ati ons
under which the matter is to be heard. Any fi nal
decision issued as a summary decision shall conformto
the requirenents for all final decisions.

A party opposing a notion for summary decision “nust set forth
specific facts showing that there is a genuine issue of fact for
the hearing.” 29 CF.R § 18.40(c). Under the anal ogous Fed.

RCv.P. 56(e), the nonnoving party may not rest wupon nere
al | egations or denials of his pleading, but nust set forth specific
facts showing that there is a genuine issue for trial. See
Kest erson, supra, citing Anderson v. Liberty Lobby, Inc., 477 U S.

242, 256-257 (1986). The party opposing summary judgnent nust
present affirmative evidence in order to defeat a properly
supported notion for summary judgnent. See id. The nonnovi ng
party’s evidence, if accepted as true, nust support a rationa

i nference that the substantive evidentiary burden of proof coul d be
met. See Bryant v. Ebasco Services, Inc., Case No. 88-ERA-31, Dec.
and Order of Rem, July 9, 1990, slip. op. at 4.

If the nonnovant fails to make a showing sufficient to
establish the existence of an elenent essential to that party’s
case, there is no genuine issue of material fact, and the novant is
entitled to sunmary judgnent. Kesterson, supra, citing Cel otex
Corp. v. Catrett, 477 U S. 317, 322-323 (1986).

In their Menorandum in Support of the Mtion for Summary
Deci sion, the Respondents argue that summary judgnent is proper
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because: (1) the Conplainant was not engaged in a protected
activity; (2) nost of the alleged adverse actions in the conpl aint
t ook place outside the Energy Reorgani zation Act’s 180-day statute
of limtations; and, (3) those alleged adverse actions that did
occur within the 180-day statute of |imtations were not adverse
actions under the Energy Reorgani zation Act, and were not noti vated
by the alleged protected activities.

In order to prevail in a whistleblower protection case based
upon ci rcunstantial evidence of retaliatory intent, it i s necessary
to prove that: (1) the conplainant was an enpl oyee of a covered
enpl oyer; (2) the conplainant engaged in a protected activity;
(3) the conplainant thereafter was subjected to adverse action
regarding his or her enploynent; (4) the respondent knew of the
protected activity when it took the adverse action; and, (5) the
protected activity was the reason for the adverse action. See
Saporito v. Florida Power & Light Co., 94-ERA-35 (ARB July 19,
1996), citing Sinmon v. Sinmmons Foods, Inc., 49 F.3d 386, 389 (8"
Cr. 1995); Mackow ak v. University Nuclear Systenms, Inc., 735 F. 2d
1159, 1162 (9" Cir. 1984); Carroll v. Bechtel Power Corp., Case
No. 91-ERA-46, slip op. at 11 n.9 (Sec’y Feb. 15, 1995). In cases
ari sing under the Energy Reorgani zation Act, the dispositive issue
i s whether an enpl oyee has been discrim nated agai nst because the
enpl oyee engaged in an activity protected under that section. See
Richter v. Baldwi n Associates, 84-ERA-9 (Sec’y Mar. 12, 1986). |If
there is no protected activity or, where there is a protected
activity but no discrimnation because of such activity, there is
no cause of action. See id.

In its March 13, 2001 Decision and Order of Remand, the
Adm nistrative Review Board stated that Lockheed Martin Energy
Systens, Inc.’s physical fitness program at the Departnent of
Energy’s Oak Ridge facility is mandated by 10 C.F. R Part 1046
whi ch governs the physical protection of security interests and
establi shes physical fitness standards for contractor security
personnel at the Departnment of Energy facilities. These
regul ati ons were promul gated by the Departnent of Energy pursuant
to the Atomic Energy Act of 1954, 42 U S.C A § 2011. Enpl oyee
concerns about alleged violations of the Atom c Energy Act or the
regul ati ons promul gated thereunder are protected under the Energy
Reor gani zati on Act. The Admi nistrative Review Board wote, at
page 7:

Therefore, a conplaint that security guards were
violating 10 CF. R Part 1046 by refusing or failing to
participate in a[Departnment of Energy]-approved physi cal
fitness program as required by 8 1046.12(d), mght
constitute an activity protected under the Energy
Reor gani zati on Act (enphasis added).



The Adm nistrative Review Board noted, at footnote 5, that
Respondents are not precluded from seeking di sm ssal

High did not allege in his conplaint that he ever
conplained to any of the Respondents that he believed
security guards were violating 10 CF. R 8§ 1046.12.
However, he did all ege that the guards were pretending to
exerci se when they were in fact not doing so, and were
signing in as attending physical fitness training that
they did not attend. Wile we viewthis as a very cl ose
call, we conclude that these allegations are sufficient
to survive a notion to dism ss under the very charitable
standard applicable to 12(b)(6) notions.

ground or from noving for summary judgnent.

In their July 26, 2002 Mtion for Sunmary Judgnent,

Respondents wrote, at page 3:

Compl ai nant did not raise nuclear safety concerns, but
i nstead had for many years urged orally and i n many, many
docunents his perceived concerns regardi ng fiscal fraud,
waste and abuse [footnote omtted] in the physical
trai ning program and sonme additional concerns that are
clearly covered by OSHA statutes and regul ati ons, not the
ERA.

t he

on sone ot her

t he

The Respondents argue that the Conplainant’s “main concern” was his
belief that sonme of the security police officers were not exerting

sufficient effort during their physical

1d.

This is supported by the | anguage of Hi gh’s Decenber 12,

fitness training sessions.
1995

conpl aint, at paragraphs four and five. Hi gh's conplaint states,
at page 2:

4. The essence of M. High's protected activity is that
Cak Ridge facilities fail to conply wwth the DOE Orders
and regul ations, supra, wasting tax noney and risking
envi ronnental viol ations. Reacting to radioactive and
toxic spills and to terrorist attacks alike is largely
dependent on having an alert and physically fit
Protective Force. Despite eight years of investing
mllions of dollars, the Cak Ridge SPGs are very simlar
in aerobic fitness levels to the average sedentary
untrai ned American popul ati on.

5. The essence of M. High's protected activity is that
nei t her Lockheed Martin Energy Systens, Inc. nor DOCE has
foll owed the LMES security notto of “DWSYWD (Do What You
Say YOU WII Do)” regarding 10 CF. R Part 1046
(Enphasi s added).




As noted, the Admnistrative Review Board wote that a
conplaint that security guards were violating 10 CF. R Part 1046
by refusing or failing to participate in a Departnent of Energy-
approved physical fitness program as required by 8 1046.12(d),
m ght constitute an activity protected wunder the Energy
Reorgani zation Act. In fact, H gh's conplaint cites Part 1046, and
specifically notes that the purpose of this part is,

: to ensure that protective force personnel at DCE
can perform their normal and energency duties wthout
undue hazard to thenselves, fell ow enpl oyees, the plant
site and the general public.

See Conplaint, p. 6. However, Hgh fails to offer anything nore
t han conjecture as to possi ble danger, and fails to all ege a nexus
between the expression of his concerns and retaliation by the
Respondents. Additionally, H gh’s conpl ai nt and subsequent notions
fail to identify specific instances and dates of retaliatory
measures taken against him For exanple, in paragraphs 7 and 8 of
his conplaint, H gh wote:

7. Inretaliation for expressing concerns to DOE and top
LMES managers, M. Hi gh has been branded a ‘troubl emaker’
and ‘not a team player.’

8. M. H gh has recei ved adverse performance apprai sal s,
recei ves unequal pay to this day, and was denied the
routine rai ses and pronotions accorded others simlarly
situated reporting to M. Cenents (Conplaint, pp. 2-3).

Hi gh does not allege that he was discrimnated agai nst based
on his actual know edge that the protective force was unable to
performtheir duties. Instead, he speculates that the protective
force may not be able to perform For exanple, at page 4,
paragraph 15.A. of H gh's conplaint, he refers generally to
“injuries, mnuscle atrophy, physical detraining, and spare tires
anong the guard force,” but does not argue that he conpl ai ned of
any specific instances of the guards’ actual inability to perform
As stated by the Adm nistrative Review Board in Kesterson, supra,
the Act protects enpl oyees for making safety and health conplaints
“grounded in conditions constituting reasonably perceived
violations” of the environnental |aws, but does not protect an
enpl oyee sinply because he subjectively thinks the conpl ai ned of
enpl oyer conduct m ght affect the environnent. Kesterson, supra,
citing Johnson v. Od Domnion Security, Case Nos. 86-CAA-3, 4, 5
(Sec’y Dec. My 29, 1991), slip op. at 15; Crosby v. Hughes
Aircraft Co., Case No. 85-TSC-2, (Sec’y Dec. Aug. 17, 1993), slip
op. at 26. See also, Devareux v. Womng Association of Rura
Water, 93-ERA-18 (Sec’'y Dec. Cct. 1, 1993) (finding a conplaint was
properly dism ssed because conplaints about inaccurate records,
m smanagenent and waste did not constitute a violation of the
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enpl oyee protection provision of the Energy Reorgani zation Act or
any of the other envi ronment al whi st | ebl ower protection
provi si ons) .

| n Keene v. Ebasco Constructors, Inc., 95-ERA-4 (ARB Feb. 19,
1997), the conpl ai nant conpl ai ned to a supervi sor that his partner
was taping cable wire in violation of quality control procedures,
and about falsification of records. The Board distinguished
DeCresci v. Lukens Steel Co., 87-ERA-13 (Sec’y Dec. 16, 1993), in
whi ch the conpl ai nant's concerns were about wel di ng procedures in
the construction of sonarspheres for nuclear subnmarines. I n
DeCresci, the Secretary found that the conplainant’s concerns were
not related in any way to activities regulated under the Energy
Reor gani zati on Act and nucl ear or radi ation safety and, therefore,
were not the type of environnental concerns that the Energy
Reor gani zati on Act whi stl ebl ower provision was intended to reach.
In contrast, the Board found that Keene involved "an all egation of
retaliation based on conplaints about inproprieties related to the
performance of electrical work within an operating nuclear power
pl ant, and conmes within the purview of the Energy Reorganization
Act's whistleblower provision. Slip op. at 7. The Board also
noted that the fact that the Nuclear Regulatory Conmm ssion
investigated and concluded that the particular cable and work
packages at issue were not safety related, was not dispositive
because the conpl ai nant had a reasonabl e belief that his enployer
was violating the Energy Reorgani zation Act's requirenents.

Unli ke the conpl ai nant i n Keene, Hi gh has not alleged that he
engaged in activities that fall wwthin the protection of the Energy
Reor gani zati on Act because his conplaints address either the fraud
and waste issues or the issue of wunfit guards, which the
Adm nistrative Review Board determned to be “speculative
conj ecture.” Further, High is wunable to identify specific
instances and dates of retaliatory neasures taken against him
Therefore, | find that the conplaint does not allege a violation of
the enpl oyee protection provisions of the Energy Reorganization
Act .

Statute of Limtations Under the Energy Reorgani zati on Act

Respondents argue that Hi gh's conplaint cannot wthstand a
summary judgnent notion because nost of the all eged adverse acti ons
t ook pl ace outside the Energy Reorgani zation Act’s 180-day statute
of limtations, and those alleged adverse actions that did occur
within the 180-day statute of limtations were not adverse under
the Energy Reorganization Act, and were not notivated by the
all eged protected activities. As noted by the Respondents, 42
U S C 8 5851(b)(1) states:

Any enpl oyee who believes that he has been di scharged or
otherwse discrimnated against by any person in
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viol ati on of subsection (a) of this section may, within
180 days after such violation occurs, file (or have any
person file on his behalf) a conplaint wwth the Secretary
of Labor (in this sectionreferred to as the 'Secretary')
al I egi ng such di scharge or discrimnation. Upon receipt
of such a conplaint, the Secretary shall notify the
person naned in the conplaint of the filing of the
conpl aint, the Conm ssion, and the Departnent of Energy.

Twenty-nine CF.R 8 24.3 (c) states:

Form of conplaint. No particular formof conplaint is
requi red, except that a conplaint nust be in witing and
should include a full statenment of the acts and
om ssions, with pertinent dates, which are believed to
constitute the violation. (Enphasis added.)

Al t hough the conplaint states that M. H gh “has raised
concerns repeatedly since 1992" (Conplaint, p. 4), it does not
include a “full statenment of the acts and om ssions, with pertinent

dates, which are believed to constitute the violation,” as
requi red. Because the conplaint excludes the “pertinent dates,” a
required el enent of the conplaint pursuant to 8 24.3(c), | find

that the Conpl ainant failed to properly plead his case, and has not
shown that his claimis tinely.

Lockheed Martin Corporation’s Status as a Respondent

| have found that the Conpl ai nant did not engage in activity
protected by the Energy Reorgani zation Act. Assum ng, arguendo,
that the Conplainant did establish that he engaged in activity
protected by the Energy Reorganization Act, Lockheed Martin
Corporation’s status as a proper respondent will be reviewed. The
Adm ni strative Review Board wote, at footnote 6:

LMC argues that it is not a proper respondent in this
case. The ALJ should address this question on remand in
light of the applicable case precedent. See, e.q.,
St ephenson v. NASA, ARB No. 98-025, ALJ No. 94-TSC-5 (ARB
July 18, 2000).

I n St ephenson, the Adm nistrative Review Board held that the reach
of the Clean Air Act enpl oyee protection provision may, depending
on the specific facts of a case, enconpass an enpl oyee who i s not
a common | aw enpl oyee of the respondent enpl oyer.

In their Motion for Summary Judgnent, the Respondents argue
t hat Lockheed Martin Corporation should be dism ssed because it is
not an enpl oyer under the Energy Reorgani zation Act and is not,
therefore, a proper respondent. The Respondents argue that High
does not allege that Lockheed Martin Corporation was his enpl oyer,
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or that Lockheed Martin Corporation took any adverse acti on agai nst
him As noted by the Respondents, Lockheed Martin Energy Systens,
Inc., is a wholly owned subsidiary of Lockheed Martin Corporation.
Until October 31, 2000, Lockheed Martin Energy Systens, Inc., was
the operating contractor for the Departnent of Energy’s Oak Ri dge
facilities. Therefore, the Conpl ai nant was an enpl oyee of Lockheed
Martin Energy Systenms, Inc.

The Respondents argue that Varnadore v. Martin Marietta Energy
Systens, DOE, 92- CAA-5, 93-CAA-1, 94- CAA-2, 94- CAA-3, 95-ERA-1 (ARB
June 14, 1996), and Kesterson v. Y-12 Nuclear Wapons Plant, et
al., 95-CAA-12, (ALJ Aug. 5, 1996), (ARB Apr. 8, 1997), support
their position that a parent corporation cannot be sued because its

subsidiary has allegedly commtted discrimnatory acts. I n
Varnadore, the Adm nistrative Review Board determ ned that parent
conpanies have no individual liability in a whistleblower
conplaint. In Kesterson, the Adm nistrative Revi ew Board di sm ssed

the parent conpanies because there was no allegation that they
enpl oyed t he conpl ai nant .

As noted by the Respondents, the Conplainant did not allege
t hat Lockheed Martin Corporation was his enpl oyer, or that Lockheed
Martin Corporation took any adverse action against him See
Var nadore, supra, (respondents dismssed by the Admnistrative
Revi ew Board because they were not alleged to have enpl oyed the
conpl ai nant, and were nerely parent conpani es of the conplai nant’s
enpl oyer) . As noted by the Admnistrative Review Board in
Varnadore, an enploynent relationship between the conpl ai nant and
the respondent is an essential elenent of any cl ai mbrought under
the Acts. 1d. at 57-61. | find that the conplaint fails to state
a claim agai nst Lockheed Martin Corporation because it does not
all ege that Lockheed Martin Corporation is the Conplainant’s
enpl oyer, or that the Conplainant was an enployee of Lockheed
Martin Corporation. Accordingly, the conplaint against Lockheed
Martin Corporation nmust be di sm ssed.

Concl usi on

Based upon the foregoing, |I find that the Conpl ai nant does not
all ege a violation of the enployee protection provisions of the
Energy Reorgani zati on Act because he has not alleged facts which
show that he engaged in a protected activity, or that adverse
action was taken against him in retaliation for a protected
activity. The conmplaint excludes the pertinent dates of
retaliation, as required by the regul ations, and i s not shown to be
tinmely. Lockheed Martin Corporation is not a proper respondent.
Therefore, summary judgnent is proper in this case.
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RECOMVENDED ORDER

Upon consideration of the record and the argunents of the
parties, it is, therefore,

RECOVWENDED that the Secretary of Labor DI SMSS Lockheed
Martin Corporation as a Respondent. It is further,

RECOMMVENDED t hat t he Secretary of Labor GRANT t he Respondents’
Motion for Summary Judgnent and DISM SS this conplaint as to both
Lockheed Martin Corporation and Lockheed Martin Services, Inc.

e

Robert L. H llyard
Adm ni strative Law Judge

NOTI CE: Thi s Recommended Decision and Order will automatically
beconre the final order of the Secretary unless, pursuant to
29 CF.R 88 24.8, a petition for reviewis tinely filed with the
Adm ni strative Review Board, United States Departnent of Labor,
Room S-4309, Frances Perkins Building, 200 Constitution Avenue,
N. W, Washington, D.C., 20210. Such a petition for revi ew nust be
received by the Admnistrative Review Board within ten business
days of the date of this Recommended Deci sion and Order, and shall
be served on all parties and on the Chief Adm nistrative Law Judge.
See 29 CF.R 88 24.7(d) and 24.8.

- 14-



